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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KELLY HORNBECK,
)
)
Defendant-Appellant.
)
______________________________)

NO. 45230
ADA COUNTY NO. CR01-17-4759

APPELLANT'S BRIEF

STATEMENT OF CASE
Nature of Case
Pursuant to a plea agreement, Kelly Hornbeck pled guilty to unlawful possession of a
controlled substance (methamphetamine). Although the prosecution asked for seven years, with
two fixed, the district court imposed a unified sentence of seven years with three fixed, to run
concurrent with any other sentences Ms. Hornbeck was serving. 1 On appeal, Ms. Hornbeck
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It was anticipated that Ms. Hornbeck’s parole in a separate case would be revoked based on this
new charge.
1

asserts that the district court abused its sentencing discretion by imposing a prison term that is
excessive in light of all of the evidence in her case.
Statement of Facts and Course of Proceedings
On January 29, 2017, Ms. Hornbeck was visiting a Boise residence, using
methamphetamine with an acquaintance who lived there, when probation and parole staff
conducted a home visit in conjunction with their supervision of Ms. Hornbeck’s acquaintance.2
(PSI, pp.3-4, 46.) A parole officer asked Ms. Hornbeck for her cell phone and while she was
searching for it, a digital scale fell out of her bag. (PSI, p.46.) A police officer saw the digital
scale fall out Ms. Hornbeck’s bag, searched through the bag, and found a bent metal spoon. (PSI,
p.46.) Ms. Hornbeck was then placed under arrest for violating the terms of her parole and for
possessing drug paraphernalia. (PSI p.46.) Incident to her arrest, a female officer was called to
the scene to search Ms. Hornbeck’s body, and found a small baggie of methamphetamine on her
person. (PSI, pp.46, 54).
On January 30, 2017, in Ada County Case No. CR01-17-2859, Ms. Hornbeck was
charged with Possession of a Controlled Substance, Felony, I.C. § 37-2732(c), and Possession of
Drug Paraphernalia, Misdemeanor, I.C. § 37-2734A. (PSI, pp.43-44.) However, at the
preliminary hearing in that case, the felony count was dismissed and the case proceeded only on
the misdemeanor count.

(See iCourt Portal (available at https://mycourts.idaho.gov/

odysseyportal/).)
In the meantime, on February 14, 2017, the felony count was re-filed as a separate case,
Ada County Case No. CR01-17-4759. (R., pp.6-7.) This time, Ms. Hornbeck was bound over
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Ms. Hornbeck was also on parole at the time (see PSI, p.9), although it appears officers
believed she was on probation (see PSI, pp.3, 46).

2

following her preliminary hearing. (R., pp.22, 23-24, 25.) An information was filed on March 1,
2017 (R., pp.28-29) and, in response to the State’s motion (R., pp.12-13), the district court
consolidated the misdemeanor and felony cases (R., p.32.)
Ms. Hornbeck quickly entered into a plea agreement with the State. (See R., pp.39, 4047; Tr., p.5, L.14 – p.6, L.22.) Pursuant to the terms of that plea agreement, Ms. Hornbeck
agreed to plead guilty to felony possession of a controlled substance, and the State agreed to
dismiss the remaining misdemeanor charge, recommend a sentence of seven years, with two
years fixed, on the felony, and forgo any attempt to seek a persistent violator sentencing
enhancement. (R. pp.39, 42; Tr., p.5, L.14 – p.6, L.22.) In accordance with the agreement,
Ms. Hornbeck did, in fact, plead guilty to the felony charge of possession of a controlled
substance (Tr., p.12, L.13 – p.14, L.20), and the misdemeanor was dismissed (Tr., p.28, L.25 –
p.29, L.1).
At sentencing, the State recommended a sentence of seven years, with two years fixed, in
accordance with the plea agreement. (Tr., p.20 Ls.2-7, p.23, Ls.10-17.). Defense counsel asked
instead for seven years with one year fixed, so Ms. Hornbeck would have ability to go to the
Work Center, which requires her to have less than eighteen months remaining on her sentence.
(Tr., p.23, L.19 - p.24 L.15, p.26 Ls.6-8.) Ms. Hornbeck has proven her ability to be focused and
do well while in programs through the prison, and therefore believes that going to the Work
Center and obtaining better job skills, will improve her ability to stay clean and maintain a job
once she is released. (PSI p.149; Tr., p.25 Ls.1-8.)
The district court exceeded both parties’ recommendations and imposed a sentence of
seven years, with three years fixed, to run concurrently with her existing sentence. (Tr., p.28
Ls.16-18, p.29 Ls.3-12.) It reasoned that because Ms. Hornbeck had previously received a
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sentence of seven years, with two years fixed, for possession of methamphetamine the sentence
in this case should be longer. (Tr., p.28 Ls.16-18, p.29 Ls.9-12.) Ms. Hornbeck timely appealed.
(R., pp.53-54.)

ISSUE
Whether the district court abused its discretion when it imposed a unified sentence of seven
years, with three years fixed, which is excessive given any reasonable view of the evidence.

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Sentence Of Seven Years, With
Three Years Fixed, Following Ms. Hornbeck’s Guilty Plea To Unlawful Possession Of A
Controlled Substance
The district court did not properly consider the mitigating evidence in sentencing
Ms. Hornbeck, and thus, Ms. Hornbeck’s sentence is excessive and does not further the
objectives of criminal punishment.
To determine whether the district court abused its discretion, this Court must decide
whether the sentence was excessive under any reasonable view of the facts. State v. Burdett, 134
Idaho 271, 276 (Ct. App. 2000). When reviewing a sentence, the appellate court will
“independently review the record on appeal, having due regard for the nature of the offense, the
character of the offender, and the protection of the public interest.” State v. Strand, 137 Idaho
457, 460 (2002). The defendant bears the burden of “show[ing] that the sentence is unreasonably
harsh in light of the primary objective of protecting society and the related goals of deterrence,
rehabilitation and retribution.” State v. Williams, 135 Idaho 618, 620 (Ct. App. 2001) (emphasis
added); accord State v. Oliver, 144 Idaho 722, 726-27 (2007).
A trial court must consider all mitigating evidence. These may include the defendant’s
addiction, abusive childhood, or past achievements while previously incarcerated. See, e.g.,
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Williams 135 Idaho at 620 (holding that Williams’ troubled childhood was a mitigating “factor
that bears consideration at sentencing”); State v. Osborn, 102 Idaho 405, 414 n.5 (1981) (holding
that substance abuse “is a proper consideration in mitigation of punishment upon sentencing”);
State v. Sanchez, 117 Idaho 51, 52 (Ct. App. 1990) (recognizing that good conduct while in
prison is worthy of consideration in making sentencing decisions). Based on Ms. Hornbeck’s
past sexual and physical trauma, her ability to achieve goals within a structured environment, and
her ability to overcome her drug addiction and stay clean for over three years after successfully
completing a rider, the district court erred when it sentenced Ms. Hornbeck above and beyond
what both defense counsel and the state asked for.
Ms. Hornbeck’s life has not been easy. She lost her biological father when she was three.
(PSI, p.164.) Her mother remarried a few years later and from the time that Ms. Hornbeck was
seven until she was fourteen her stepfather molested her. (PSI, p.164) Her stepfather was
convicted and sent to prison, but after his release Ms. Hornbeck’s mother continued to see him.
(PSI, pp.164-65.) Around this time, Ms. Hornbeck turned to drugs and alcohol. (PSI, pp.164-65.)
Her relationship with her mother deteriorated immensely because of this, and over the years has
been much like a rollercoaster, with some high points and many low. (See PSI, pp.10, 150, 157,
164-65.)
Ms. Hornbeck first became pregnant when she was 18 years old. (PSI, p.164.) She was
young, but stated that her first daughter was “the sparkle in [her] eye.” (PSI, p.164.) At age 24,
Ms. Hornbeck became pregnant again and decided to move from Washington to Idaho for a fresh
start. (PSI, p.164.) However, after the birth of her son, Ms. Hornbeck fell into old ways and
wound up in drug court in 2003. (PSI, p.164.) Ms. Hornbeck was discharged and put on
probation. (PSI, p.164.) Ms. Hornbeck got married and had her second daughter, but problems
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arose when her husband and she began to fight, leading her to rely heavily on prescription pain
medication. (PSI, p.164.)
Ms. Hornbeck was arrested again in 2006 for attempting to get prescription medication
fraudulently, which led to multiple probation violations and new charges. (PSI, pp.8, 148-49,
162-63.) She was sentenced to an aggregate term of four years, with two years fixed, with the
court retaining jurisdiction for 180 days. (PSI, p.137.) During her rider, Ms. Hornbeck
participated in Breaking Barriers, Building Healthy Relationships, Domestic Violence Support
Group, Helping Women Recover, Nutrition, Relapse Prevention and Thinking for a Change.
(PSI, p.149.) Ms. Hornbeck thrived in these classes and, because of staff recommendations, her
sentence was suspended and she was placed on probation in 2007. (PSI, p.149.)
A few years later, Ms. Hornbeck was back in front of a judge for probation violations,
and new charges, after a routine house check ended with an officer finding methamphetamine
and prescription drugs in her belongings. (PSI, pp.147-48.) She was arrested, released, and fled
to Washington in order to see her daughter, as she was afraid she would not be able to see her
daughter once she was sentenced. (PSI, p.148.) After returning, she was sentenced to seven years
with two fixed. (PSI, pp.8, 53-55). While incarcerated, she participated in the Therapeutic
Community and did very well. (PSI, pp.8-9.) She was put in the position of Assistant Senior,
completed the program in July of 2013, and based on her new convictions, released on parole.
(PSI, p.9.)
Since her last stay in prison, Ms. Hornbeck has held a few jobs, and stayed sober for over
three years. (PSI, pp.9, 13, 15; Tr. p.22 Ls.18-19, p.24 Ls.17-23.) Unfortunately, she could not
maintain employment. (PSI pp.15-16; Tr. p.24 Ls.16-23.) Her relationship with her mother has
deteriorated as well, as Ms. Hornbeck states that her mother struggles with her own addiction to
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prescription pain medication. (PSI, p.10; Tr., p.21, Ls.12-14, p.25, Ls.19-22.) With little positive
support for Ms. Hornbeck outside of prison and her difficulty in maintaining employment,
Ms. Hornbeck lost faith and again turned to drugs for relief. (PSI, p.15.)
Ms. Hornbeck has struggled with drug addiction throughout her life. She is the victim of
both sexual and physical abuse, most recently when her roommate held a gun to her head and
threatened her. (PSI, p.30.) She has had run-ins with the police, but throughout Ms. Hornbeck’s
stints in jail and prison, she was never subject to disciplinary action and did well in every
program in which she participated. (PSI, pp.8-9.) She received her GED while she was in prison
and the staff documented that she “was great to have in class . . . was self-motivated . . . [and]
focused on getting her work done . . . .” (PSI, p.12.) Ms. Hornbeck does well when she can stay
clean and has discipline and consistency in her life. If Ms. Hornbeck’s sentence were reduced
such that she were able to work at the Work Center, she would have that discipline and structure
she needs to succeed. (See Tr., p.24 Ls.11-15, p.25, Ls.1-5.) Her previous success in programs
through the Department of Correction predict her ability to succeed at the Work Center, which
will help her be a valuable member of the community once she is out of prison.
Ms. Hornbeck knows the wrongs she has committed and understands the severity of her
crime. (PSI, p.17.) She also believes “the courts have better judgment as to what is best for
[her],” and that she generally has “faith [the court will] make a better choice than [she] . . . .”
(PSI, p.17.) This time though, the court has failed her. The court gave insufficient weight to the
sexual and physical trauma she has suffered throughout her life, her ability to achieve goals
within a structured environment, or her ability to stay clean for over three years after successfully
completing rehabilitation programs. (Tr., p.28, L.3 – p.31, L.23.) Instead the court reasoned
simply that Ms. Hornbeck’s sentence should be greater than those given before. (Tr., p.29 Ls.3-
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12.) Because the trial court did not properly weigh the mitigating factors in her case,
Ms. Hornbeck contends that the district court abused its discretion by imposing a sentence higher
than that which was reasonable under the unique facts of this case.

CONCLUSION
Ms. Hornbeck respectfully requests that this Court reduce her sentence. Alternatively, she
requests the Court remand this case to the district court for a new sentencing hearing.
DATED this 28th day of November, 2017.

_________/s/________________
JESSALYN HOPKIN
Legal Extern

_________/s/________________
ERIK R. LEHTINEN
Chief, Appellate Unit
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KELLY HORNBECK
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CRIMINAL DIVISION
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